A.  I'm just saying that it wasn't as clean
as it was in other areas of the highwall.

Q.  Because the area that you were working
in, you say, was not as clean as others?

A.  Right.  I think right up in front of us
there was clean area.  I don't remember real
well, but it seems like there was an area that
was really scaled nice right up past that,
you know.

Q.  Past that area, towards the direction
you were going?

A.  Yeah.

A.  From just what I have observed, normally
once they have removed the overburden as far
over as they are going to remove it, they
usually, as they move the machinery up,
they will scale it as they go, you know.

And at Tr. 127-128:

JUDGE KOUTRAS:  Did you at anytime have any
conversation with Mr. Penrod or Mr. Dulin
concerning the condition of the highwall?

THE WITNESS:  Not concerning the condition
of the highwall.

JUDGE KOUTRAS:  Several times in response to
questions of either Counsel McKown or
Mr. McKown asked you with regard to whether
or not you observed any loose, hazardous
rock, your response was:  Nothing that looked
like it was going to fall.

THE WITNESS:  I guess you want a clarification
on that?

JUDGE KOUTRAS:  Yes.  And my follow-up question
to that is do you usually wait until the rock
starts falling before you consider it to put
you in peril?

THE WITNESS:  No.  No.  The only thing that I
can say is that the wall had not been good for
some time up to there.  By that, I meant that
it didn't look any worse to me that particular
day that it had been looking.

963have observed the highwall as close
